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fVIDENCE— ESCHEAT— 


Wh 
wh 
che 


3. 


to 
pre 


the 
col 
thi 
ha 


Di 





R 
D 








ere 


mu> 


fVIDENCE 


one claims property 
ch otherwise will be es- 
ited to the State under R. 
:53-15 et seq, the claimant 
t establish his right there- 
by clear and convincing 
of. 

— RECEIVERS — In 
absence of proof to the 
rary it will be presumed 
a public official or receiver 
not violated his duty. 


sted from an opinion by 

J. rendered Nov. 10. 1952 
ne Court. State v. Otis and 
ial. For a} pel 1lan Sol 


s Perlman. for respond- 


4aron Van Poznak 





1949 the State instituted 
dinzs to escheat certain 
al property in the istody 
session of Otis Elevator Co 
ng 3& shares of stock o 
in the name Fra ( 





s, Bank America, unc 
=1070. In 
Grenth Was 
1 substitutec el 
kehan & Co, and he claims 
shiv of toc] 


+ 





ery Div. found nthal 
) valid claim and enterec 
ent declaring the stock to 
escheated to the State 
1al appealed 

k cert 1070 was issued in 
yx 35 shares, to Rhodes 
5 Wes an employee of the 
of America. A dividend 
dated April 15, 1904 was 
st one cashed. On Oct. 20, 
he defendant Otis receiv- 


etter from Rhodes on the 
Stationery, returning a 


nd eneck and stating “The 




















‘ate for the snares, which 
parently still stand in my 
me upon your books, was en- 
: by me and delivered to 
H. Vanderpoel Esq. as receiver 
iJ Skenan & Co.. a numbe! 
years ago, and I have no fur- 

iterest therein I shall be 

if you will note fact 
your books in order tha 
iy avoid sending me checks 
ire dividends, in the event 
he present owner con- 
to o:nit to have the shares 
rred”. The righ : 
nus never b 
Vanderpoel 
-elved tne 
< as 
t ind 
P} tne Bal 
+ + = 
S nciua- 
& C 
He! l Stl it- 
d n unclaimed for 40 ars 
d sumptively was an- 
Ownership c 1ld be 
by Rhodes yr any 
Eut the mere claim of 
uo by an apparent 
‘in nowise establishes its 
ld 4s in comparable liti 
to the claimant has the 
r f clearly establish by 
be-ent evidence that he was 
* ri:htful owner and present- 
1 a valid claim as such 
“entnal did not establish his 
4lm. He relies almost entirely 

the letter of 1909. However, 
-* jetter is not proof that 
“20des endorsed the stock to 
'anderpoel. And in view of the 


8con 


ould 


tinuance of 
“Up, to 


the receiver- 
follow plaintiff’s theory it 
be necessary to assume 





Opinions 


yn the receiver's part 
It may be equally plausibly in- 
ferred that the receiver retained 
no assets that he had either 
never received the certificate or 
had received it merely for tran- 
smission to another (perhaps a 
customer of the brokerage house 
of Skehan & Co), as its rightful 


dereliction 
m 


ind 


owner. In the absence of proof 
to the contrary, it is presumed 
that a public official has not 
violated his duty. In the instant 
matter, Yanderpoel, as receiver, 
is entitled to a similar presump- 
tion 

Affirmed 

Vanderbilt. C. J. dissenting, 
holds that the letter from Rhodes 
is clear and unambigious; that 
in the aosence of proof to the 
contrary it follows therefrom 


transferred to 
receivership 


may not 


the s stock 
rece as a 

that a receiver 
asset without an or- 
directing him 
there was no such 
indication of ad- 
1 of the asset or 
transf »f by the receiver 
another; and that therefore 
ust necessarily be presumed 
the stock is an unadminist- 
ered asset of the receivership, 
litle to which is retained by the 
receiver and his successor, the 
appellant Grenthal. The majori- 


that was 
the 


asset 


ver 


abandon a1 
der of the 
to do so: that 
rder and 


ministrati 


court 


no 

yn 
er there 
to 


i+ 
m 
al fii 


that 


ty and the trial court based 
their finding on the premise that 
the receiver's claim must be 


stablished by clear and convinc- 


ing proof, citing cases to estab- 
lish the existence and contents 
of claimed lost instruments. 
Those cases are not pertinent 
The existence and material con- 
tent of the instrument here in- 
volved is nct in doubt; the ques- 
tion is merely its present owner- 
ship, and the general require- 
ment of civil cases, namely, proof 
by a preponderance of the evi- 
dence, is all that is applicable 
Justices Heher and Oliphant 


‘oncur in the dissent 


Counsel Asked to Submit 
Proposed Pretrial 
Orcers 


With ti notice of listing of a 
ase for pretrial before Federal 
Jud2e Hastshorne, the attorneys 
are receivine the following cir- 
cular: 


COUNSEL'S PROPOSED 
PRE-TRIAL ORDER 


Counsel may greatly expedit 





tne apd) rance al pre et 
ynferer submitting to the 

ourt, and exchanging, not less 

s before the pre- 

ris ) ! drafts of sep- 
rate, or yroposea pre-trial 

rders ering the following 

1. A brief statement of what 

aintiff expects to prove 

2. A br state ent of what 
defenda expects to prove, as a 
defense o counterclain 

3. Any pleading amendments 
required. 

4. Specification of legal issues 
a) to be determined at the trial; 
‘b) to be abandoned 

5. Stipulation of facts as to 
liability or damages that coun- 
sel is willing to make, or on 
which he andi an admission. 


6. Details of damages claimed, 
or other relief sought. 


7. Docun:ents to be offered in 
evidence, either (a) conceded to 
be genuine, or ‘(b) as to which 


concession is requested. 

8. Names and specialties of ex- 
perts to ke called. 

9. Estimated length of trial. 

10. Any other pre-trial relief 
requested. 


Judge Francis To Discuss 
Fretrial Changes With 
Union County Bar 


1eeting of the Union 
Association will be 


A spe 


County Bar 





held in Judge Cleary’s court 
rocm, at the Court House in 
Elizabet 8:00 P.M. on Dec- 
ember Ist. The purpose of the 


meetin to discuss and become 
familiar with the new pretrial 
procedure which is to become ef- 
fective January lst. Essex 


County ‘ourt Judge John J. 
Francis ll lead the discussion 
and review the changes and re- 


Rules relating to 
and discovery. 


visions in the 

pretria ‘edure 

Retired Justice Ackerson 
To Be Moderator At 


State Bar Forum 


William R Gannon, Chairman 
of the R al Property, Probate 
and Tr Section of the New 
Jersey St ite Bar Ass ciation, has 
announced th ormer Supreme 
Court Justice Her nry E. AckKerson, 
Jr. will act Moderator at the 
Forum to be held by the Section 
during tl -Winter meeting 


of the Association 
The F will be held at two- 


ifternoon, Decem- 


o'clock Fri F 
he Essex House Ho- 


ber 12th 


tel, Newark, where the Bar As- 
sociation is meeting. Problems 
arising in the field of real prop- 
erty, proDate and trust practice 
will be discussed. The program, 
similar to that followed at pre- 


will provide an op- 
) present questions to 
of the panel for 
discussion. 


vious for 
portunity 
the 


answer and 





memkers 


Others who will appear on the 
panel Saul Tischler, Vice 
Chairman Real Property Divis- 


ion; Ser yr Alfred C. Clapp, 
Vice ¢ nan Probate Division; 





J. Seymcur Montgomery, Vice 
Chairman Trust Division; 
Standing Master William  H. 
Donnelly; George Renton, Spec- 
ial Deputy Surrogate, Essex 


Court; and 
Professor of 
Hall Uni- 


County rrogate’s 
John P. I 


Property Law, Seton 
versity School of Law. 


Questl to be 





tuS 


presented to 


the members of the panel should 
be forwarded as soon as possible 
to the S etary of the Section, 
James J. McCarthy, 830 Broad 
Street, N kK 1, NJ 


Cincinnati Bar Apnreves 
Social Security, Pension 
Plans for Lawyers 








CINCINNATI ‘(ACCN A re- 
port Cincinnati Bar Assn.’s 
speclal commi ttee on retirement 
{ efi ers recommend- 
ing cong action has been 
approved association's ex- 
ecutlve tee 

t e snecial com- 

mm nded_ endorse- 

Lodge bill, which 

lawyers to the 

pr S social security 

as are n anted other self- 
employed persons, and approval 





of the Keogh-Reed bills which 
vould possible to set up 
pension and retire ment plans for 
lawyers, ontributions to the 
plans being deductible for in- 


come tax purposes. 


S°l Goodman, chairman of the 
special committee presented its 
report to meeting of the CBA’s 
executive committee. Burton E. 
Robinson, First district repre- 
sentative to the Ohio State Bar 
Assn. told the executive commit- 


tee that the matter had been 
discussed and the proposals ap- 
proved at u meeting of state bar 
leaders in Columbus the previous 
week end 


Status of New Jersey Arbitration Statutes 
In Labor - Management Relations 


By James E. Fagan* 


From the viewpoint of labor 
Management arbitration, New 
Jersey. since 1923 has had 
workable arbitration statute 


which provides a procedure for 
the enforcement of written con- 
tract provisions to settle by ar- 
bitration cuntroversies that may 
arise from the contract. 
Previous to the foregoing act 
the statutory revision of 1877 
provided it was lawful for per- 
sons to submit to arbitration, 
any controversy, suit, quarrel or 
matter in contention for which 
there was no remedy other than 
personal action or suit in equity, 
and to agree that the award of 
the arbiter should be made a 
rule of the Court of record 
chosen by the parties. Disobed- 
ience of a party to perform and 


execute such an_e arbitration 
award subiected the offender to 
all the penalties of contemning 


a rule of Court. 

This statute was used primari- 
for commercial arbitrations 

and did not readily adjust itself 

to the development of labor 

management arbitable issues. 


ly 





Petition For Further 
Rehearing in Neylon 
Case Denied 


The Supreme Court this week 
denied a Petition for Further 
Rehearing in the case of Neylon 


75 NJI.LJ 


v. Ford Motors (see 
369) stating, “no justice who 
voted with the majority having 
moved for a reconsideration, it 
is ordered that the petition be 
denied.” 

The case involved a claim by 


an employee for workmen's com- 
pensation jor injuries sustained 
as the result of a strain. The 
lower couris awarded compensa- 
tion; which was affirmed by the 
Appellate Division. The Supreme 
Court first reversed, holding that 
the ‘unusual strain” doctrine 
applied in erthopedic injuries as 
well as heart On reargu- 
ment, the Supreme Court, on 
Oct. 14, 1952, divided equally and 
judgement was then entered af- 
firming the award of compensa- 


aw 


"ases. 


tion, the ruling being in effect 
hat the “unusual strain” doc- 
trine did not apply to orthopedic 
injuri es. 


Th r,a Petition for Fur- 


ereaite 
tehearing 


filed 





ther was fil 

Carte English & Studer repre- 
enting the employer, asserting 
that the effect of the affirmancé 
on th > renearing by the equall 
divided court was to affirm the 
prior decision of the Supreme 
Court reversing the judgment ap- 
pealed from, and not the idg- 


the Appellate Division 
that the gr 


had not 


I ot 
They areued 
of reargument 





anting 


vacated 


the prior judgment of reversal 
but had merely suspended it, an 
further that since they had 
never _ been heard on the effect 
ci the affirmance by the divid- 
ed court on the rehearing, they 
were entitled to be heard and 
that to ceny them this right 
would be to deprive them of 
property without due process of 
law. 

Sam Weiss, representing the 


employee, argued that every ap- 
peal, whether it be on original 
hearing or on rehearing, is from 
the judgmynent appealed from and 
the questicn always is should the 
judgment be reversed; that con- 
sequently a majority is needed 
for a reversal and that accord- 
ingly an evenly divided court re- 
sults in affirmance of the judg- 
ment appealed from. 


This statutory 
re-enacted upon the 
Title 2A of the New 


remedy was not 
revision of 
Jersey Sta- 


tutes governing the Administra- 
tion of Civil and Criminal Jus- 
tice effective January 1, 1952 and 
consequently, expired. 

In 1886 another statute was 
enacted providing for the arbi- 
tration of iabor disputes.* It pro- 
vided that whenever any griev- 


ance or dispute arose between an 
employer engaged in manufac- 
turing and his employees, it was 
lawful by the mutual consent of 


the parties to submit the dis- 
pute in writing to a Board of 
Arbiters for hearing and settle- 
ment. The Board consisted of five 
(5) arbiters, two (2) selected by 
the employer, two (2) selected by 


the employees and the four (4) 
so selecte’i were to sesignate the 
fifth who acted as Chairman. 
This statute required that the 
arbiters decision be reduced to 
writing and rendered within five 
(5) days after the matter had 
been heard. The decision was a 
final settlement of the matters 
referred tu the Board and was 
binding and conclusive between 


the parties. A copy of the award 
was to be filed in the Office of 
the Clerk of the County, there 
to remain of record. This statute 
is still in force but its effective- 
ness and is limited since it 
applies only to manufacturing 
companies and to existing griev- 
ances which the parties volun- 
tarily submit to it. 
In 1946 New Jersey 
a noble experiment when its 
Legislature enacted the Labor 
Disputes in Public Utilities Act.‘ 
This statute authorizes the Gov- 


use 


undertook 


ernor to seize the plant, equip- 
ment or facility of a public utili- 
ty for the use and operation 
by the State of New Jersey in 


the public interest, when in the 


opinion of the Governor a strike 
or lockout in such utility would 
result in the failure of the oper- 
ation thereof and threaten the 


and wel- 
after such 


disputes 


public interest, health 
fare. Within 10 days 

seizure any and _ all 
then existing between the pub- 
lic tility and the employees 
shall be submitted to a Board of 
Board 


consistS 











Arbitration. This 
of 5 persons of which 1 is select- 
ed by the utility and 1 by the 
representative of its employees 
and these t ect three other 
disinterested impartial 
sons. If the s’ nominees 
he Board l ile to ag 
ipon 3 p s, the designat 
S made he Governo 
This ti 0ard Nas 
ithe e) ths and 
e ena the at- 
tendan vi es ¢ the 
product f books and rds 
The fine Ss, decisior “dei 
Oi thls boura arplt 
less modified or re 
peal, is nclusive 1 
on the parties and 1 st 
piled wito in accordan 
its terms. The order of the 
is binding for one year unl 





therein 
Statute, 
field 
The 
traveled a 
oe 


fixes a lesser term 

New Je by 
stepped into the unplowed 
of compulsory arbitration. 
Statute has already 
rough road. In its short li it 
has been amended four times.’ 
It was declared unconstit utional 
in 1949 for the reason that the 


this 


fe 





“(Cont inued on page 6, col. 1) 
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DIGESTS OF RECENT OPINIONS °: 


i, 





—— eT 





LABOR—Striking against em- 
ployer does not constitute a 
quitting or abandonment of 
employment and does not ter- 
minate the relationship of em- 
ployer and employee. 

—Contractual provisions for va- 
cation with pay are neither a 
gratuity nor gift but additional 
compensation or reward to 
which the employee becomes 
entitled on performance of the 
obligations of and subject to 
the conditions of the contract. 

—Held termination of contract 
by Union on Apri! 30 in ac- 
cordance with provisions 
thereof, did not deprive em- 
ployees of vacation rights 
thereunder to which they be- 
came entitled under the con- 
tract on June 1. 

Digested from an opinion by 
McGeehan, S. J. A. D. rendered 
Nov. 10, 1952. Appellate Div. Tex- 
tile Workers v. Paris. For appel- 
lant—Paul Ritterberg (Shavick, 
Rittenberg & Shavick, attys). For 
respondents—Sol D. Kapelsohn 
(Kapelsohn, Lerner, Leuchter & 
Reitman, attys). 

Defendant from a 
employees 


appeals 


judgment awarding 
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vacation pay claimed to be due 
under a labor contract. The con- 


tract provided that if an em- 
ployee quit before June 1, he 
should receive no vacation pay. 


Defendant argues the emplo- 
yees quit before June 1 because 
they went on strike on April 30 
and continued the strike until 
after June 1. Additionally, de- 
fendant argues that plaintiffs 
are not entitled to vacation pay 
under the contract because the 
contract was terminated by the 
Union as of April 30, more than 
a month before the date fixed in 
the contract on which eligibility 


for vacation benefits was to be 
determined. 
Heid: The trial judge correctly 


held that no quitting or aband- 
onment of employment occurred 
merely be a strike 
against the employer, and that 
the relationship of employer an 


ause ol 


a 





mployee existed on June 1 

As to the effect of the termin 
ation of the contract on April 
30 the in- 


, that is a question of 
tentio as diselos 


he 


tention ol parties 
ed in thi ‘ontract 
Contractuai provisions tor va- 
ion pay are neither a gratu 
or a gift, but rather a supple- 


gree- 


employment a 




















ment which constitutes addi- 
tional reward or compensation 
for service, to which the em- 
ployee becomes entitled 
performance of the obligati 
imposed by the contract 5 
‘ioht is of course subject to ful- 
fillment of any conditions in the 
! ict. The question is tl 
re whether existence f tl 
ontract on June 1 was a cond! - 
on precede. 
Th ( i le express 
‘Ovisi01 f ( by the 
employe Ap 
30 it yrOvV1sl as 1e i 
Lec her yn acation be 
ts. I i expressly provides 
i nN nt ¢ leat) I al 
MOVE E yank cys othe 
essation perat by the en 
r be ine 1, the va 
be s uld become im- 
ite ivable THIS: 48) ca 
S ind ti the inten- 
the p es that an em- 
vee should not be deprived of 
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earned vacation benefits except 
as specifically provided in the 
contract; namely if the employee 
quit or wa3 justifiably discharged 
before June 1. It seems clear that 
the parties had no _ intention 
that the »mployer could deprive 
them of vacation benefits by 
terminating one month before 
June 1 and there is nothing to 
indicate an intention that a dif- 
ferent result should occur if the 

ised the same right 





Union exerci 
if terminati 
Affirmed. 


NEGOTIABLE INSTRUMENTS— 
One who has notice of failure 
of consideration of a promis- 
sory note prior to accepting 
same by endorsement, is not a 
holder in due course. 

NEGOTIABLE INSTRUMENTS— 
AGENCY—The maker of a 
promissory note cannot ques- 
tion the authority of an agent 
of the payee to endorse same 
where the payee received the 
proceeds of the note thru such 
endorsement. 

—A payee cannot question the 
manner in which a note is en- 
dorsed for it where it has re- 





ceived and retained the pro- 

ceeds of the transfer of the 

note. 

Divested from an opinion by 
Proctor, J.S.C. rendered Nov. 10, 
952. Appellate Div. General v 
Schulman. F appellant—Ger- 

W. Koiba. For respondents 
esepess : 


promissory 

















te made by de 1 to Gen- 
Maintenance Corp. and 
nsfer »y the latter 
laintiff e before maturl- 
y bv « rsement of General 
faintenan e's e president 
Th f ses W that plain- 
f S holder in due 
that, prior to the tran- 
f the failure 
at which the 
) vas Clive d further that 
laintiff hold title the 
( be IS€ ( yayees vice 
cel id vuthority 
t y's ] 
P ntiff st Oo s lt isa 
it irse and hence 
vas € ) (i l 
oO ag: b, ai Ss 
the ed 1 
oh e ft € 1 ) 
vice p 1t was not an issue 
or the d in charging that 
the ji should determine whe- 
her the e president had auth- 
"ity dorse the note for 
S ; ll T 
He'd: The ( vas given in 
iyinmen cer renovation 
work to b> done by the payee 
There wis testimony that the 
work was defective and incom- 
plete and that defendant. notifi- 





ed vile these facts before 
the note was negotiated to it 
There was therefore no error in 
submitting the holder in due 
eourse issue to the jury. 

It was undisputed that the 
amount piad by plaintiff in dis- 
count of note was received 
and retained by the payee corp- 
oration. Under these circum- 
stances the payee corporation 
was precluded from questioning 
the manner in which the note 
was er.ucorsed. The payee receiv- 
ed the proceeds of the note as 
intended by defendants. Conse- 
quently defendants are preclud- 
ed from questioning the authen- 
ticity of the endorsement. It was 
error to submit this issue to the 
jury. 

Reversed 
new trial. 


PY +*3+F + 
until ol 


the 
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and remanded for 
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Repeal of Free Public 
School Law Approved By 
So. Carolina Voters 


Columbia (ACCN) — South 
Carolina voters approved at the 
Nov. 4 election a state constitu- 
tional amendment aimed at 
clearing the way for continuance 
of racial segregation in the 
state’s schools irrespective of 
future decisions by the U.S. Su- 
preme Court concerning present 
segregation laws. 

The amendment, which was 
referred to the voters by the 1952 


state legisiature on the recom- 
mendation of Gov. Byrnes, re- 
peals a rresent state constitu- 


3 y 


section directing the leg- 
to provide for free pub- 


tional 
isilature 


lic schools “for all children be- 
tween the ages of six and 21 
years.’ 


Gov. Byrnes urged approval of 
amendment a means of 
giving the legislature a free hand 
in some 1e-arrangement of the 
school system should the U. S. 
Supreme Ccurt outlaw the state’s 
traditional segregation white 
and negro pupils. 

The nendment, which was 
unsucc ypposed by negro 
rganizations and a number of 
church leaders, have to be 
ratified by the state legislature 
bef becoming effective. The 
governor has said the legislature 


an hold the amendment until 


the as 


ot 
y 
a 
Farllesr 
esstualy 
wri)] 
Wlil 


ore 














it sees whether the court rules 
against segregation in a Claren- 
don county school case now be- 
tore lt 
The Governor previously warn- 
d that South Carolina would 
ibandon its public school sys- 
tem if segregation is declared un- 
constitutiona gestions ad- 
need f the amendment 
vas before the state legislature 
er tl ve included the 
OSsibilities of rch operation 
)f schools, or operation by 
Irivate foundations. Under such 
al the state ld continue 
t ut up the money, through 
scholarsh'p Yayments to par- 





Appellate Decisions 


Supreme Court 
tate v. Hardiman 
,, 10, 1952. A-42-52 

Appellate Division 
‘zetti v. Shields. Affirmed 
A-270-51. 
Fiedler. 
410-51. 
v. Kreielsheimer 
28, 1952. A-403-51 


Affirmed 








Hollister v Reversed 
Oct. 29, 1952. A 

rotherton 
>rsed Oct. 





Bar Invited to Patent Lay 


Meeting 


| Members of the bar ar 

|to attend the meeting of Ne 
Jersey Patent Law Ass 
to oe held in the Milit 
Hotei, Newark, N. J., 01 
day, evening November 
Dinner will be served 
p.m., to be followed by an «ddres. 
by Hon. Richard Harts! é 
the federal bench, or Public 
Obligation of the Lawys , 











Kansas Atty. Gen. 
Turnpike Authority 
TOPEKA ‘ACCN) - 
holding tnat creation Ka 
sas Turnpike authority 
legal, an opinion hand 


by state Atty. Gen. H 
Fatzer recommended th Stata 
Supreme Court decisi 
tained on the question 

The attorney gener pin- 
ion was directed to Repj 
Herbert F. Laing of T ) 
originated a proposal z 
studied vy the state 2 
council for the creati P 
turnpike authority cg 


construct toll high aris 
The proposal is ted 
to be considered by the ta 


nda 
i 


rit 


a 
lities 
1101eS. 


legislature. 

Fatzer vointed out i ; 124 
page opinion that a Sud 
preme Court decision 
solve questions ot ; 
turn} 


and would 





operating a 
in Kansas 
obtaining a market 
bonds to be issued 
He sugzested that q 
i presented t stat@ 
re should sp¢ 7 


loti} 
Saadlls 








the 





statutory conaem! pr 
3 can tiectee + +} + 
ceealings aval.aoie U9 U not¢ 
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A heavy wooden, metal-bound 
this 
upon the mantelpiece above. 
knives of small-sword dimensi 





bank's first vault; 





large horse pistols warn d 


robbers away. 


PLETE | 
SERVICE j 


Whatever fiduciary service your client { 


may require, the National State Bank 





renders it—as efficiently as possible, and | 
with the determination to make it pleas- 
ing to you and your client. l 
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DIGESTS OF RECENT OPINIONS 


IMONY — COUNSEL FEES— lite, pursuant to Rule 3:87-2. De- 
HUSBAND AND WIFE — On fendant further asserts 
application for alimony and was an abuse of discretion in al- 
counsel fees pendente lite in lowing the support pendente lite. 
separate maintenance action, Plaintiff cross appeals asserting 
the application need not be the allowances were inadequate 
accompanied by detailed sup- Held: Defendant’s argument 
porting affidavit where com- as to the Jack of supporting af- 
plaint set forth all the facts gqavit with the notice of appli- 
necessary and is verified by cation for alimony pendente lite 





affidavit incorporating all al- was not raised below and hence 
legations thereof by reference peed not be considered. However, 
pursuant to Rule 3:11. it is pointed out that plaintiff 


filed a detailed complaint setting 


\LIMONY—The wife is not to be re : ; : ; ‘ 
: orth her cause of action, her 
y a. Ss needs and defendant’s means, 
; ae mr which complaint was verifie y 
husband quit the marital - se = a” or ox “ verined “ 
hane her affidavit which incorporate 
ae aiatasadl he h all the allegations of the com- 
-Alimony - a the us- plaint by reference. Rule 3:11. 
band’s means, the wife’s needs Further, defendant filed an an- 
ané the living standard estab- ...4) on the merits and the court 
hi . . : _ . . 
lished. had before it affidavits from both 


sides and the _ interrogatories. 


fees °* : 
he court did not err in proceed- 


QOUNSEL FEES—Counse} 








pen lente lite are allowed pros- . a orpaier 
peciively and are based on the !"8 to consider the application. 
husband’s means, the standing Plaintiff presented a prima 
of counsel, and the amount facie case. Defendant admitted 
and quality of the services he he left his wife. His reasons given 
is likely to be called upon to for leaving do not establish a 
render, matrimonial offense by his wife 
Pan ind only a spouses guilt of a 
Dig-sted Irom a per curlam matrimonial offense will justify 
n rendered Oct. 30, 1952 . separation. 
pel.ate Div. Gross v. Gross. Fo! Support allowed should be con- 
ne int—Benjamin M. Ratner stent with the wife’s needs, the 
Ellenstein & Cooper, attys . For husband's raeans, the station in 
ss appellant—Robert D. Gros- life of the parties, and the 
standard on which they have 
ndant appeals from an al- heen accustomed to live. The 
e o: alimony pendente lite wife is not to be required to 


per week and $1000 coun- change her mode of living merely 





a, s and plaintiff cross ap- because the husband has left 
eals the matrimonial home. Consid- 
The parties were married in ering defendant’s income and the 
34 and lived together until living standard established be- 
toril 7, 1952 when defendant fore the separation, alimony 

id left plaintiff. He im- should be fixed at $175 a week. 





This will enable plaintiff to pay 
the expenses of maintaining the 
matrimonial home abandoned by 
defendant as well as her person- 
needs. 


ely began sending her $60 
ly for support. On April 24, 
plaintiff instituted this suit 
tr separate maintenance. She 
alimony pendente al 


‘e and counsel fees pendente Defendant argues the allow- 
‘basing her application on her ance of counsel fees should be 
ified complaint. After hear- modified because there was no 


affiidavit 9f services filed on 


which to base the allowance. The 


> argument of counsel and 
ring the complaint, an- 
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ser, affidavits in support of and allowance was reasonable and 
2 opposition to the application, will not be disturbed. Counsel 
ad defendant’s answers to in- fees pendente lite are allowed 
-trogatories the court on July prospectively, no affidavit of ser- 
5 owed the alimony and vices is required. The allowance 


based on defendant’s means, 
the experience and standing of 
counsel, the vigor with which the 
action is being prosecuted or de- 
fended by the adversary, and the 
amount and quality of services 
he is likely to be called upon to 
render. 

Order modified 


mony to $175 per 


] fees here appealed from. is 
itiff cross-appeals request- 
hat both allowances be in- 


ndant claims the court 
n entering the pendente 
ler because plaintiff failed 
nnex a supporting affidavit 
her notice of motion for ali- 
ind counsel tees pendente 





to increase ali- 
week. 
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Largest Title Plants in the State 


COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 
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INSURANCE COMPANY 


NEWARK 
TRENTON « HACKENSACK 
MONTCLAIR * NEW BRUNSWICK 


Title Sewice Exclusively 











there | 


land not of the accident. 
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| WORKMENS COMPENSATION— 

| Chapter 175 P.L. 1950 amend- 
ing R. S. 34:15-12 dealing with 
ecmpensable hernia is appli- 
cable to accidents occurring 
prior to its effective date. 

—The statutory provisions as to 
proof required in hernias not 
resulting from application of 
force to the abdominal wall are 
statutes as to evidence or pro- 
cedure and not as to substan- 
tive rights. 


STATUTES — CONSTITUTION- 
AL LAW—Statutes as to pro- 
cedure or evidence may be 
amended retrospectively, and 
those in effect at the time of 
trial govern. 





Digested from an opinion by 
Stanton, J.A.D. rendered Nov. 10, 
1952. Apvellate Div. Langendohl 
v. Spearen. For appellant—Rus- 
sell Fleming St. Elmo Ferrara, 
atty). For respondent—James J. 
Skeffinet 

Petiti appeals from the 
dismissal of his petition for com- 
pensati bilateral hernia 
allegedly iffered as the result 
of an acciad ‘ising cut of and 
in the « se of his employment 
on Dec 1950. The petition was 
filed Fet 1951 and was dis- 
missed at ‘onclusion of peti- 
tioners 

In the original workmens com- 
pensation act there was no speci- 
fic refere traumatic her- 
nias. The was amended in 
1919 to provide for compensa- 
tion fo aumatic hernias and 
that ‘all other cases will be con- 
sidered as either congenital or of 
slow development and not com- 
pensable inless conclusive 
prooi is offered of” immediate 
descent, severe pain, prostration 


cessation 


compelling immediate 
work, notice 


of to the employer 
within 24 hours, and requirement 
of medical attention within 24 
hours. Chap 74 of the laws of 
1945 changed the requirement 
from conclusive proof to prepon- 
derant proof of the five points. 
Chay 175 of the laws of 1950, 


effective January 1, 1951 further 
amended the section to read that 
“where th a traumatic her- 
nia compensation will be allowed 
if notice thereof is given by the 
claimant the employer within 
forty-eigh* hours... .” 
Petitione:’s hernia was not a 
real traupiatic hernia as defined 
in the statute in effect on the 
date of the accident and the 
petition w jismissed for failure 
to establish five points. It is 
stipulated that if chap 175 of the 
laws of 19 applicable to this 
then petitioner made out 
a prime under R. S. 
34:15-12 as it now exists. If it is 
not applicable, the dismissal was 
proper 
Held: T 


the 
rif 
9 is 
99 C0 
case, 


-ase 


itute in effect in 
1950 creat presumption that 
a hernia resulting from 
force to the abdominal wall was 
not traun and not compen- 
sable unless the presumption 


was overcome by proof of the 
five points 

The 1950 amendment contains 
no lirmitat to accidents occur- 
ring after the effective date, as 
did the 1945 amendment. 

The compensation act is re- 
medial and is to be liberally con- 
strued 

In the ded cases it is in- 
dicated that the hernia statute 
relates merely to a matter of 
evidence and not the creation 





of a right of action. It goes mere- 
ly to the burden of proof. There 






are no d rights in rules of 
evidence atutes as to pre- 
sumptions, burden of proof and 
requisites for a prima facie case 


are valid though retrospective. 
The 1950 amendment is pro- 
cedural in character and merely 
changes a rule of evidence. It is 
therefore applicable to a deter- 
mination of petitioner’s claim. A 
hearing in the workmen’s com- 


| pensation division is governed by 


the practice and procedure in ef- 
fect on the date of the hearing 


Reversed and remanded. 


~ 
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Cape May Bar To Honor Fitch, Eldredge 


and Bonnell 


Chief Justice and Judges 
Guests at Testimonial 
Dinner 


The Cape May County Bar 


Association will hold a testimon- 
ial dinner on Friday 
November 21, honoring retiring 


surrogate Irving Fitch, Sam- 
uel F. Eldredge and Charles A. 
Bonnell who have completed 
fifty years of practice. 

Guests at the affair will be 
Chief Justice Vanderbilt, U. S. 


District Court Judge Thomas M. 
Madden, Superior Court Judges 
Elmer B. Woods, Vincent S. 
Haneman and William R.J. Bur- 
ton and Atlantic County Surro- 
gate Albert C. Abbott. 

Invitations to the dinner have 
been sent out in the form of 
a Court Order reading in part 
as follows: 

COURT OF BEST RESORT 
SUPERIOR COUNTY 
Docket $6 00 
CAPE MAY COUNTY BAR 
ASSOCIATION, 
an unprofitable organization, 
VS. 

13 LOBSTERS and 26 STEAKS 


Sccial Action 
ORDER 
(L.S.) 
Your are hereby ORDERED 


that, laying aside all and singu- 
lar business and excuses, you 
personally be and appear before 
Jalmar A. Sundberg, J.S.C.*, in 
the Cork Room, Wildwood Golf 
and Country Club, Burleigh, New 
Jersey, at 6:15 P.M.. on Friday, 
November 21, 1952, and this you 
are in no wise to omit, under 
penalty of forfeiture of your gus- 
tatorius pleasurabilius. 


to be 


evening, 





You are further ORDERED 
that you shall be prepared, at 
the said time and place, to par- 
ticipate in the determination of 
the above entitled cause, and 
that you shall notify Florence E. 
Josephson, Esquire, at least 72 
hours in advance of the date set 
for hearing, whether your testi- 
mony will be related to Defend- 
ant Lobsiers or Defendant 
Steaks. 

And it appearing that you have 
succeeded, by divers means, in 
appropriating to yourself the 
sum of $6.06, which said sum of 
money had been heretofore in 
possession of some member of 
that groun known as clientis 
impecuniosus, you are further 
ORDERED to show cause, at the 
same time and place, why the 
said $6.00 should not be delivered 
to the said Florence E. Joseph- 


son, Esquire, to be applied 
against the costs and fees re- 
quired to be expended in the 
apprehension of the said De- 


fendants and their preparation 
for trial. 

Jersey Seafood Chef. 
ANNOUNCEMENT 
Franklin W. Kielb announces 
the removal of his office to 91 
Main Street, Flemington, where 
he will continue the general 
practice of law. 





New York and New Jersey 
Bank & Insurance Stocks 
Industrial Stocks 
Oil Securities 


KOELLNER & GUNTHER, Inc. 


31 Clinton St., Newark 2, N. J. 
Telephone MArket 3-0190 











Thirty years of experience in ALL TRENTON SERVICES 


including: 
Superior and U. S. District Court judgment searching. 
Corporate Status, including Tax information. 
Superior (Chancery) and United States District Court 
Abstracts and information. 


W. COE McKEEBY ASSOCIATES 


Tel. MArket 3-4232 


24 Branford Place 


Newark 2, N. J. 
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and New York. 


ROBERTS, WALSH & COMPANY 


CERTIFIED SHORTHAND AND STENOTYPE REPORTERS 
605 Broad Street, Newark 2, N. J. 
MArket 2-3248 


Large Air Conditioned Deposition Suite Available 


Our reputation for accuracy and expeditious delivery 
is well known among the legal profession in New Jersey 


New Jersey's Largest Reporting Service 
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... Loss of Income 


to attorneys 


Loss of Life 
Group Life Plan— 


Liability 


© 


NON-CANCELLABLE 


TRIPLE PROTECTION 


* Professional Disability Plan— 
$450,000.00 paid in claims 


for attorneys and their employees 
$158,000.00 paid in claims 


Protective Insurance— 
against professional errors 


The only Group Plans approved by the 
New Jersey State Bar Association 


JOHN A. COUCH, JR., & COMPANY 


1180 RAYMOND BOULEVARD 
NEWARK 2, NEW JERSEY } 


MARKET 3-3086 
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Federal Bar To Honor Its New President 
At Luncheon 


Jersey & Associations in the geographical 
celebrate its area covered by the Associi tion 
luncheon The Hon. John Cc. Knox, Sen- 
es ior Judge of the United States 
President. nistrict Court for the Southern 
to be held pistrict of New York will be one 
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“Question #1. Can actual 
ities by Civil Defense Volunte- 
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his is pause the express 
provi 1 the Blue Cross Con- 
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elf, ¢ 1 which 
would the payment of bene- 
fits or require allowance for 
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insurance. Of course, where the 


plan 
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Cross or other hospital 


direct it 
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pays the hospital bills 
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FEDERAL TAX NOTES Says Social Security Jim Crow Railroad Cars Ruled Unconstitutional 
BY the contrary. Commissioner's de- Advantageous For . Washington, Nov. 10 (UP) As a result of the court's ac- 


AROLD KAMENS termination was peat ae Car- Professions The United States Supreme tion, railroads may no longer re- 
ir-B gress Income: Taxpayer, the ufe v. Cora. T. C. M. 10-3-52. —— Court today upheld a ruling that quire Negro passengers to travel 





nit-@@ieneficlary under a spendthrif Lesses: Taxpayer claimed a The plight of self-employed “Jim Crow” railroad cars are un- in cars separate from those of 
Baraa-yst, endeavored to assign anes loss for certain goods professional persons now legally constitutional. white passengers 











ver ‘the income to her daughter which were stolen in transit from barred frum Social Security and : 
1D: Since th spendthrift Brazil din the United States. — i i Rabin Rise in Delinquent expect an immediate end to rail- 

yn was valid, the purport- HELD: in absence of taxpayer plans was discussed last Friday A . es tea ; oC 
pur] . ayer plar : nts Report ond teaines eel , 
ignment was Inva.id and proving the basis, no loss will be during sessions of New York Uni- oo : oper ed in pic ro se Mapa ae 2S 
‘ome Was taxable to the Danziger, T.C.M. 10-3- versity’s 1i Annual Institute Credit Survey oan eiage practice a pee 1e Hn 
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it. Brown T.C.M. 9-26-52 Taxation ee = aaa Sidenote. 

? NEW YORK ‘ACCN)—An in- “through” trains. Negro spokes- 
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Ct ee a ke be ce Brae neti entants counts reported past due at the will not be completely removed 
Mi se aeons Sa i all belie rotessional people, close of business on Aug. 31 is until numerous lawsuits and 
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(Continued from page 1) 
act did not prescribe and fix suf- 
ficiently definite and adequate 
standards to guide the arbiters 
in their determinaticn and con- 
stituted an improper delegation 
of Legislative authority.’ It was 
immediately amended, and 
standa were provided to guide 
the arbiters in their determina- 
tion and the said standards were, 
in October, 1950 held sufficient 
and proper by the New Jersey 
Supreme Court.® 

However, in February, 1951 the 
United States Supreme Court in 
the case of Amalgamated Asso- 
ciation of Street, Electric Rail- 
way and Motor Coach Employees, 
vs. Wisconsin Employment Rela- 
tion Board’ held a similar Wis- 
consin public utility anti-strike 
law was invalid as invading a 
field already occupied by Federal 
Legislation. Briefly, the United 
States Suvreme Court found that 
the Wisconsin Act substituted 
arbitration upon the order of 
the Wisconsin Employment Re- 


as 


lation Board for collective bar- 
eaining whenever an empasse 
was reached in the bargaining 


process. To insure conformity 
with the statutory scheme, Wis- 
consin, by this Legislation, de- 
nied utility employees the right 
to strike. 

Mr. Chief Justice Vinson in the 
Courts opinion commented that 
the Wisconsin statute sought to 
deny entirely a federally guar- 
anteed right which Congress it- 
self restricted only to a limited 
extent in case of national em- 
ergencies and held that such 
State Legislation was in conflict 
with Federal law. In the lang- 
uage of the Court, it is stated: 

“Such State legislation must 

yield as conflicting with the 

exercise of federally protected 
labor rights.” 


t Van KR Prath i WW 
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The Wisconsin decision leaves 
the legal status of the New Jer- 
sey Labor Disputes in Public 
Utility Act in a Very dubious 
position. In my opinion the fore- 
going reasoning of the Supreme 
Court applies and on a test case 
the New Jersey Act would be de- 


clared unconstitutional. The New 
Jersey and Wisconsin statutes 
differ in the respect that the 
New Jersey Act provides for 


State seizure of the utility when, 
in the opinion of the Governor, 
the public health and welfare 
are endangered. The Wisconsin 
Act is not emergency legislation 
and does not provide for seizure. 
Despite these distinctions, I be- 
lieve the present Supreme Court 
would nevertheless conclude that 
the New Jersey Act was uncon- 
Sstitutional for the reasons ex- 
pressed in the Wisconsin de- 
‘ision 

Mr ustice Vin 
pinion does not decide the ques- 
tion of the constitutionality of 
-ompulsory arbitration. It mere- 
ly determines that statutes can- 
not invade fields already occupi- 
ed by Federal Legislation 
Federal 
the 


son's 


Chief J 


Proposed lé 
pattern ol 


rejected 


closely resembling t! 


Act 


the Wisconsin 
by Congress 
ent with its } 
tive bargaining. 
discussing compulsory 
tion in 1947, when 
to the Wagner Aci 
-onsidered, comment 


Was 





Senator Taft, in 

arbitra- 
amendments 
were being 


ed 


‘It is suggested thit we mig 
do in the case of public 
utilities; and I suppose the 
argument is stronger there, be- 
cause w2 fix the rates of public 
utilities, and we might, I 
pose, fix the wages of public- 
tility workers. Yet we have 
hesitated to embark even on 
that course, because if we once 
begin a grocess of the Govern- 
ment fixing wages, it must end 
in more and more wage fixing 
and finally Government price 
fixing may be a popular 
thing to do. 


SO 


sup- 


‘¢ 
rae 


If we vegin with public utili 
ies, it will be said that coal 
and steel are just as import- 


ant as nublic utilities. I do not 
know where we could draw the 
line ts 

can enact 
Legislation compelling compul- 
sory arbitration even in public 
utilities or other industries close- 
ly related to the public interest, 
it must change its declared poli- 
cy of free collective bargaining. 
In my opinion the time for com- 
pulsory arbitration in any field 
has not yet arrived and the sta- 
tute which attempts to make it 
mandatory will be subject to crit- 
ical analysis and severe constitu- 
tional testis. I am the belief 
that the present New Jersey La- 
bor Disputes Act in l 


Congress 


Before 


ol 


Public Utili- 


ties, proviaing for compulsory 
arbitration after seizure is in- 


valid. 

In the New Jersey Labor Med- 
iation Act (1941) voluntary arbi- 
tration of labor disputes is en- 
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Want More Judges 


CONCORD (A C C N) — New 
Hampshire’s state judicial coun- 
cil has announced it will ask the 
1953 state legislature to increase 
the number of Superior court 
judges from the present total of 
six to sever in an effort to break 
up the congestion which has de- 


veloped on the dockets of all but 
yne of the state’s counties. 
The council also voted to re- 


open the question of abolishing 
the state’s muncipal courts and 
replacement by _ district 
A public hearing on this 


their 


courts 





issue will be conducted Nov. 22 
in Concor: 
couraged 

Wheneve: a controversy be- 


ween an employer and his em- 
settled either by 
mediation, such 
by agreement 
parties be submitted to 
This statute does not 
ht, it merely confirms 
existing right 
boa:d consists of 


is not 


or 


ployees 
‘onference 
rontroversy may 
of the 
arbitration 
create a ri 
le =6previcusly 
his arbitration 
represenvative selected by each 
yf the parties and the 2 repre- 
sentatives so appointed select the 
third. In the event the parties’ 
nomin annot aZree upon a 
disinterested third person, upon 
request, the Department of 
third. 





eS CC 


heir 
Labor 
The 


agree to 


shail select 
failure any party to 
arbitration under this 
ically stated not to be 
violation the 
of the act, nor 
shall such failure or refusal con- 
stitute the basis of any action 
at law or suit in equity. This sta- 
tute merelv arbitration 
of labor coltroversies. It is silent 
in respect to the award and pro- 
vides no proceedings to confirm 
yr vacate any award. 

The 1923 statute which I first 
mentioned the workable ar- 
bitration act is primarily the 
source of the New Jersey Courts’ 
authority to arbitration 
agreements. 

This statute 
its enactment, 
changed until January 1, 1952 
when in the revision of Title 
2A of the Siatutes governing the 
Administration of Civil and 


the 
Une 


ol 


ict 1S spech 


‘onstrued as a of 
policy or 


iCy 


purpose 


suggests 


as 


enforce 


from the date of 


remained un- 


Criminal Justice, if was re-en- 
acted with some amendments. 


These amendments streamlined 
the procedure and in my opin- 
ion, did not change the substance 
of the predecessor statute. It is 
this amenced act as interpreted 
by Court decisions rendered un- 
der the previous statute which 
I intend tc discuss. 

The statute provides 
provision in a written 
to settle by arbitration, a con- 
troversy that may arise there- 
from, or a written agreement to 
submit any existing controversy 
to arbitration whether controv- 
arises out of contract 


valid, enforceable, 


that a 
contract 


ersy or 


otherwise is 


and irrevocable, except upon 
such grounds as exist at law or 
in equity for the revocation of a 
contract.‘ The written agree- 


an existing con- 
itration may pro- 
judgment of a Court 
by the parties, 
dered upon the award 
the submis- 


ment to 
troversy to 
vide that a 
yf record, 
shall be ren 
made pursuant to 


sion. 






hat this statute embraces la- 
bor disputes is upheld by numer- 


ous Court decisions.* Arbitration 
has been ordered not only of 
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agreements 
controver- 


submission 


) after t 


written 


entered ini ne 


sy arose, but also of questions 
of interpretation or meaning of 
contract provisions where the 
written agleement stated such 


arose should be 


disputes if they 


submitted an arbiter for decis- 
ion 

The statute and Court decis- 
ions establish that arbitration 
izgreement3 are enforceable con- 


tracts and are subject to the gen- 








‘al legal rules governing the 
mstruction of contracts.’ The 
act the arbitration clauses is 
yntained in a collective bar- 
gaining agreement does not al- 
ter the obligations of the parties. 
It must be construed precisely 
he same as any other contract 


The labor agreement has been 
held to be the joint and several 
members of the 
by officers of 
as their agent. It is 
by and against in- 
dividual members of the Union 
in matters which affect them 
peculiarly; and it is enforceable 
by and against the Union in 
matters which affect mem- 
bers alike Consequently, the 
employer, the employees, and the 
employees representative have 
rights under arbitration clauses 
in labor agreements 

The statute requires 
tract for arbitration 
written.” The agreement must 
be certain in its terms and com- 
plete on its face in order to be 
enforceable Neither the arbiter 
nor the Court has the right or 
power to alter the terms of the 
agreement. They cannot write a 
new contract for the parties nor 
can they 20 beyond the powers 
conferred in the written mem- 
orandum. The authority of the 
arbiter is cerived from the mu- 
ual assent of the parties as set 
forth in the terms of the written 
submission. The parties are only 
bound to the extent. and in the 
manner, «nd under the circum- 
stances set forth in the agree- 
and as supplemented by 
the rtin provisions of the 


Ine pertinen 
arbitration act (N.J.S. 3A-24-1 et 
The parties 


contract 
Union, made 
the Union 
enforceable 


tne 


1) 
ali 


the con- 
must be 


nent 
ment 


seq). and no further 
have a right to stand upon the 
precise terms of their agree- 


The arbiter cannot go be- 
the terms agree- 


ment. 
yond 


ment 


+ + 
of the 
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